Details Are Key to Effective Management Contracts

Thoreau famously advised writers to “simplify, simplify.” But for community
associations writing or negotiating management contracts, “Specify, specify” is
far better advice. When relationships between associations and their managers
break down, as they do occasionally, the problems can often be traced to the
failure on both sides to articulate their expectations at the outset and state them
clearly in the contract they sign. A well-drafted contract can avoid many problems
and provide a framework for resolving problems you can’t avoid.

Explain Everything

If there is a cardinal rule of management contracts, it is this: Spell out
everything, assume nothing, don’t leave any expectation, however insignificant,
unstated or unexplained. The goal of the management contract is to state clearly
and unambiguously the expectations on both sides, outlining in sufficient detail
precisely what the management company is supposed to do and how it will be
compensated for the services it provides. You hope the contract will sit in a
drawer gathering dust. But when something goes wrong, that’'s when the contract
means something. And if that point comes, you want to be sure the contract says
what the board members meant when they signed it.

With that concern in mind, it is a good idea to attach the management
company’s proposal as an exhibit to the contract, incorporating by reference all of
the services the company described when presenting itself as a candidate for the
job. It would be difficult for a company to argue that it never intended to provide
the services described in its proposal, and equally difficult for an association to
insist that it expected services neither the proposal nor the contract specifies.

Draw Clear Lines

Management services will typically encompass a broad range of
administrative, advisory, maintenance, financial, and communications functions.
Most of the manager’s duties, although not all of them, would be part of the
overall contract price, the equivalent of a “fixed price” dinner on a restaurant
menu. But some services should be classified appropriately as “a la carte” —
extra services provided on demand but billed separately, in addition to the
contract fee.

In contract parlance, the fixed price duties would be classified either as
“recurring routine services,” which are included in the base contract fee, or
“periodic routine services,” also included in the base price, but involving costs (for
mailing, document preparation, etc.) for which the manager is to be reimbursed.
This category would include activities such as the preparation of 6(d) certificates



or the copying and mailing of the association newsletter, and the contract should
list all of these services, along with the reimbursement anticipated for them.

“A la carte” services would typically be listed under a category labeled
“non-routine,” encompassing, for example, oversight of a major construction
project — the replacement of a roof or the construction of a clubhouse — as
distinguished from regular maintenance or periodic repairs, such as the
replacement of a broken pipe. The contract should draw clear lines between
routine and non-routine services and should specify the rate at which this “a la
carte” work will be billed.

How Much, How Often and When?

Clarity and detail are equally important in the description of “recurring
routine services” covered by the base contract fee. If the association expects the
manager to produce a newsletter, the contract should specify how many
newsletters the association expects and how they expect the newsletter to be
delivered. Simply stating that the manager will conduct regular inspections also
leaves too much potential for an expectation gap. If you expect the manager to
conduct monthly inspections and you want those inspections to cover all
buildings including the exterior as well as interior common areas, the contract
should make that clear.

The contract should also describe the manager’'s authority to make
decisions and spend association money without specific board authorization, and
note as well the limitations on that authority. Associations handle the financial
authority question differently, depending on their size and leadership style.
Statutory requirements may also come into play. But most allow managers to
write checks against the operating accounts on their signatures alone, up to a
specified limit that typically reflects the largest recurring bill the association has to
pay. Amounts above that limit should require an authorizing signature by a
member of the board.

Many associations don’'t allow managers to write checks against the
reserve account under any circumstances; those that do should require
signatures from a board member as well as the manager.

Managers are entrusted with large amounts of money and financial checks
and balances are essential. But the contract should also contain language
allowing the manager to exceed the specified caps and dual signature
requirements in an emergency. While that emergency authority should not be
open-ended, it should be reasonable. You don’t want a fire-damaged building to
remain open to the elements for the three days it requires a manager to locate a
non-resident board member with the authority to write a check for the emergency
repairs.

An Awkward Position



Community association boards typically and wisely have the association’s
attorney review their contracts before signing them, but the management contract
poses a unique problem. In the relatively insular community association world,
attorneys typically represent many different associations, and they develop close
working relationships with the fairly limited number of management companies in
the field. This can put them in an awkward position when the interests of the
managers and the associations diverge, as they almost certainly would in a
contract negotiation.

For this reason, many law firms (mine included) refuse either to negotiate
management contract terms or to review final contract language for their
association clients, advising them to have another law firm handle those tasks.

Hold Harmless

Management contracts typically have many features in common, but they
aren’t standardized. The terms, necessarily, will reflect the different needs and
different negotiating positions of the associations and management companies
involved. State practices and statutory requirements also differ, making
provisions that are common in some states virtually unknown in others. One
example is the “hold harmless” or indemnification provision, a standard feature of
management contracts in some states, but quite rare in others. This provision
requires the association to defend the management company and pay any
damages resulting from the company’s performance of its contractual duties.
Indemnification clauses typically cover the negligent performance of
management duties, excluding “gross negligence, willful wrongdoing, or criminal
acts.”

Associations should make sure the hold harmless language in the
management contract mirrors their insurance coverage. If the association’s
commercial general liability policy includes the manager as a hamed insured, as
it should, that coverage would apply to negligent acts resulting in personal injury
or property damage. But the manager should also be named on the association’s
Directors’ and Officers’ liability policy, which would cover areas the general
liability policy excludes, such as discrimination claims or allegations that the
manager acted improperly. The D&O policy almost builds in errors and omissions
coverage for the manager.

Termination Clauses

Fortunately, management-association disputes do not often end in
litigation, but these disputes do sometimes end the management relationship, a
possibility contracts should anticipate by including a termination clause. You
should draft this clause with the idea that everyone loves everyone when the



contract is signed, but provide for what happens when everyone doesn’t love
everyone as much.

In most states, the termination terms are negotiated entirely by the
associations and their management companies. But in some, state law dictates
the framework for these provisions. Under the Massachusetts statute, for
example, an association can terminate a management contract without cause by
providing advance notice of no more than 90 days; they can end the relationship
for cause with as little as 10 days’ notice, but must give the management
company an opportunity to “cure” the problem within that time frame.

Whatever termination terms the association includes in its management
contract should include an exception specifying that if the cause of termination is
misappropriation of association funds, the contract can be severed immediately,
with no advance notice and without any opportunity to cure.

The major concern when an association and its management company
part ways is how to ensure a smooth transition between the old company and the
new one. That is not a huge problem in most cases; management companies
don't like losing clients, but they also recognize that relationships don’t always
work out and so take these break-ups, when they come, in stride. Still, a
particularly bitter split can sometimes make a departing manager less than
cooperative. To avoid the disruptions that could result from a bumpy transfer of
power, the termination clause should specify that the departing company is
required to turn over association records to a new manager in a timely fashion.
The contract should require the manager to deliver pertinent records and provide
a full accounting of money owed under the contract within a specified time (four
weeks is usually reasonable) after receiving the termination notice.

Try to Hang On

While it is important for the contract to anticipate a possible termination
and provide for it, it is equally important for associations to do everything possible
to avoid that outcome, Polvere emphasizes. You don’t want to prolong a
relationship that isn’t working, but changing management companies is difficult
and expensive; it is almost always worth the effort to try and repair a relationship
before ending it.

If problems arise, as they will periodically in even the best relationships,
boards should discuss their concerns directly with the manager, and if necessary,
with the company president. It may turn out that the problems are, indeed,
irreconcilable, but if that is the case, you want to make sure you understand
precisely what went wrong and why. Otherwise, the problems that led the
association to end one management contract will almost certainly mar future
management relationships, with the same unfortunate and undesirable results.






