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[1] Former Civil Code section 1363.03 became effective on July 1, 2006. 

[2] Election rule adoption must be performed pursuant to operating rule adoption procedures of Civil 

Code section 4340 et seq. 

 

Election Rules: Why Attempting to Follow the Law Isn’t Enough 

By: Nancy I. Sidoruk, Esq. 

 

Got Election Rules? 

We hope most community associations can answer “yes” to this question, but still come across some 

that say “no.” This may seem surprising, since it’s been years since election rule requirements became 

law[1]and since failure to adopt election rules carries multiple risks and potential liabilities. Dangers lurk 

at every turn for community associations without election rules—from exposing elections to legal 

challenge, to restricting board authority to appoint an association manager as election inspector. Still 

think it’s not a big deal? Here’s why election rule compliance is something to take seriously. 

Can’t We Just Follow The Code? 

In 2006, former Civil Code section 1363.03 changed how most common interest developments conduct 

elections. The provisions of former section 1363.03 have since been incorporated into Civil Code 

sections 5100 – 5130. Community associations must adopt rules and policies covering specific voting and 

election issues. Attempting to follow Civil Code secret balloting requirements without actually adopting 

conforming rules[2]is not compliance. 

A Double-Whammy! 

Community associations without election rules find themselves in noncompliance simply for failure to 

adopt the required rules, but that’s not all. These associations are also at risk of taking actions which 

might seem insignificant and might even seem normal – but are nevertheless unauthorized. For 

example, for a board to appoint a community association manager as inspector of election, the 

association’s election rules must allow for the appointment. Otherwise, the manager may be designated 

to collect ballots on behalf of the inspector…but that’s it. The manager cannot be the association’s 

inspector of elections unless the election rules allow it. Only independent third parties may serve as an 

inspector of election or an inspector’s appointed helper. An independent third party may not be a 

person, business, entity, or subdivision of a business entity who is currently employed or under contract 

to the association for any compensable services unless expressly authorized by the association’s duly-

adopted election rules. (Civil Code section 5110) So, before appointing a community association 
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manager as inspector of election or as an inspector’s assistant, confirm that election rules were adopted 

and that appointment of the community association manager is expressly authorized. 

What’s The Big Deal? 

California law permits a member to bring a civil action against a community association for violation of 

Civil Code section 5100 et seq. A court may void election results and impose civil penalties of up to $500 

per violation. In addition, a prevailing member is entitled to reasonable attorney’s fees and court costs, 

while a prevailing association is not entitled to any costs unless the action is determined to be frivolous, 

unreasonable or without foundation. (Civil Code section 5145) 

Bottom Line? 

Community association managers and boards of directors should review their associations’ rules and 

regulations to make sure that appropriate election rules were adopted. Once adopted, be sure to 

carefully review the rules when conducting covered votes. Not every community association’s rules are 

the same. Just because one set of rules authorizes appointment of a community association manager or 

other employed or contracted third party (e.g., CPA) as an election inspector doesn’t mean that all 

others do, too. If a community association did not adopt election rules or has questions about 

compliance, the association should contact its legal counsel. 

 

 

 


