RULEMAKING — THE DAVIS-STIRLING ACT AND

GOVERNING DOCUMENTS

Community managers play a pivotal role in

guiding boards through one of the association’s

most important and legally demanding functions:
rulemaking. The Davis-Stirling Common Interest

Development Act (“Davis-Stirling Act”) mandates the adoption

of certain policies, such as election rules, fine schedules, and
architectural review procedures. Beyond these requirements,
boards increasingly need discretionary operating rules to
address the realities of modern community living.

The regulatory environment has expanded dramatically, and
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applications; adverse health-and-safety determinations under
new fine cap laws (AB 130); reasonable accommodation
processes under fair housing laws; civility standards for
member comments at open board meetings; political
By Nicholas A. Rogers, Esq. and Pejman D. Kharrazian, Esq. gatherings and speech in common areas; parking regulations;
move-in/move-out fees and deposits; amenity use rules for
pools and recreational facilities; and insurance deductible
allocation procedures, among others. No statute mandates a
specific policy for each subject, but without clear, written
rules, boards make ad hoc decisions that invite inconsistency,
member disputes, and litigation. One size does not fit all; a
50-unit condominium faces different challenges than a
500-lot planned development with a golf course.

Understanding the legal framework enables managers to
advise boards effectively. The Davis-Stirling Act establishes a
hierarchy of governing documents: statutory law prevails,
followed by the CC&Rs, articles of incorporation, and bylaws.
Covenants in a recorded declaration are presumed reasonable,
as owners accept them upon purchase. Operating rules differ.
An “operating rule” is a board-adopted regulation that applies
generally to the development’s management or the
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California has never been more complex. Boards of
directors must navigate an expanding array of '
decisions under the watchful eyes of both the legislature and
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good-faith decision-making, the law rewards them with
judicial deference—the recent decision in Eng v. Opperman
(2025) 117 Cal.App.5th 354 confirms this principle, extending
the Lamden doctrine of judicial deference to design review
and Accessory Dwelling Unit (“ADU") decisions—reinforcing
that boards, not courts, are best positioned to govern their
communities.
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association’s affairs (Civ. Code § 4340(a)). Unlike
CC&Rs, operating rules do not carry a presumption of
reasonableness; if challenged, the association bears
the burden of demonstrating that the rule is
reasonable.

Civil Code Section 4350 sets forth five requirements
for a valid, enforceable operating rule:

(1) it must be in writing;

(2) it must fall within the board's authority under
law or governing documents;

(3) it must not conflict with governing documents
or law;

(4) it must be adopted in good faith and in
substantial compliance with statutory
procedures; and

(5) it must be reasonable.

Reasonableness is measured from the perspective of
the development as a whole, not by reference toany
individual homeowner’s circumstances.

THE BUSINESS JUDGMENT RULE

AND JUDICIAL DEFERENCE

In Lamden v. La Jolla Shores

Clubdominium Homeowners Assn.

(1999) 21 Cal.4th 249, the California
Supreme Court articulated a rule of judicial
deference analogous to the business judgment rule
(Corporations Code § 7231). When a duly constituted
board, after reasonable investigation and in good
faith, exercises discretion within its governing
authority, courts defer to the board's decision and
presumed expertise. Lamden emphasized that
review of discretionary economic decisions should
not default to an “objective reasonableness”
standard, but that reviewing courts should instead
respect the board's institutional competence.

Earlier authority in Nahrstedt v. Lakeside Village
Condominium Assn. (1994) 8 Cal.4th 361 reinforced
that courts will uphold association decisions so long
as they reflect good-faith efforts to further the
purposes of the development and remain consistent
with governing documents and public policy.

California courts have since expanded Lamden to
apply to a broad range of discretionary board
actions, including: enforcement actions against
owners (Haley v. Casa Del Rey Homeowners
Association (2007) 153 Cal. App. 4th 863; Beehan v.
Lido Isle Community Assn. (1977) 70 Cal.App.3d 858),
architectural and design review (Dolan-King),
interpretation of CC&Rs (Eith v. Ketelhut (2018) 31 Cal.
App.5th 1), and adoption and enforcement of rules
governing short-term rentals (Watts v. Oak Shores
Community Assn. (2015) 235 Cal.App.4th 466).

This deference is not without limits. It does not apply
where a board acts outside its authority (Ekstrom v.
Marquesa at Monarch Beach Homeowners Assn.,
(2008) 168 Cal.App.4th 1111), where directors have
material conflicts of interest (Coley), or where the
board fails to conduct any meaningful investigation
(Affan v. Portofino Cove Homeowners Assn. (2010)
189 Cal. App.4th 930). The Lamden doctrine is an
affirmative defense and may be waived if not raised.
Nonetheless, the trajectory is clear: where boards act
within their authority, conduct reasonable
investigation, and exercise good-faith judgment,
courts will defer.

ENG V. OPPERMAN — EXPANSION

TO ADU DECISION-MAKING

In Eng v. Opperman (2025) 117 Cal.

App.5th 354, the Court of Appeals

reaffirmed and extended judicial
deference to community association boards. The
case arose from a design-review decision involving
an ADU, confirming that Lamden applies broadly to
discretionary board decisions not merely to routine
maintenance disputes.

In Eng, homeowners proposed converting a
detached garage into an ADU and relocating the
structure. The architectural committee referred the
matter to the board due to a lack of expertise. The
board retained an independent consultant,
investigated traffic safety and fire access concerns,
held an open meeting, allowed applicant input, and
ultimately denied the proposal in a detailed written
decision, citing specific health and safety concerns.

Litigation followed. The court held that the board
acted within its authority, that Lamden applied, and
that the decision was entitled to judicial deference.

A key contribution of Eng is its confirmation that
Lamden extends to design review decisions with
significant operational impact. The court adopted an
expansive view: judicial deference applies whenever
owners challenge discretionary decisions entrusted
to a board's expertise regardless of whether the
subject involves maintenance, construction, or
governance.

For incorporated associations, the court further
noted that the statutory business judgment rule
under Corporations Code § 7231 may apply directly,
not merely by analogy, providing an additional layer
of protection.

The decision also intersects with ADU legislation.
Civil Code § 4751(a) renders void any CC&R provision
that effectively prohibits or unreasonably restricts
ADU construction. However, reasonable restrictions
remain permissible (Civil Code § 4751(b)). Eng
demonstrates that boards may deny specific
applications on legitimate health and safety
grounds, provided they act within their authority,
conduct a reasonable investigation, and exercise
good faith.

PRACTICAL GUIDANCE FOR

COMMUNITY MANAGERS

Community managers are uniquely

positioned to ensure that boards

earn judicial deference by
embedding sound process into every significant
decision.

The starting point is strict statutory compliance.
Managers should ensure that operating rules are
adopted in accordance with Civil Code §§ 4350, 4355,
and 4360, including notice. Member comment, and
post-adoption notification, and that rules remain
with the board's authority. Where boards seek to
exceed rulemaking authority, managers should
guide them toward formal amendments to
governing documents.

Beyond procedure, Eng highlights the importance of

substance: reasonable investigation and good faith.
Boards should document their decision-making
process—retaining experts where appropriate,

gathering relevant evidence, conducting open
meetings, and providing affected members with an
opportunity to be heard.

The Eng board provides a model: it retained an
independent expert, evaluated safety concerns,
allowed procedural flexibility, and issued a detailed
written decision. This created a defensible record
supporting judicial deference.

ADUs require particular attention. Managers should
encourage the proactive adoption of ADU-specific
rules that address aesthetics, safety, access, and
consistency with governing documents. This
establishes clear expectations and a defensible
framework for decisions. At the same time,
managers must ensure boards understand statutory
limits particularly that restrictions cannot effectively
prohibit ADU construction.

The legislature increasingly treats common-interest
developments as quasi-governmental entities that
exercise significant control over property rights.
Courts expect decision-making that reflects
transparency, documentation, and good faith.

The lesson of Eng is clear: boards that invest in
proper process, including rulemaking compliance,
reasonable investigation, and documented
deliberation, will receive judicial deference.
Managers who ensure adherence to these principles
serve both their communities and the law.
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